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NOTE AND COMMENT 



Liability of Principal for Mistake or Fraud of Agent. — Defendant 
bank owned and held for sale certain lands in range 2, and other lands in 
range 3. The lands in range 2 were sold, but afterward the cashier by mis- 
take or oversight authorized plaintiffs to sell them, instead of the lands in 
range 3, which alone remained in the hands of the bank. In an action for the 
commissions earned in finding a purchaser for the land in range 2, it was held 
in Arnold et al. v. National Bank of Waupaca (1905), — Wis. — , 105 N. W. 
Rep. 828, that when a corporation entrusts to an agent a certain business, if 
he makes mistakes, is negligent or commits fraud in so conducting it, the 
mistake, negligence or fraud is committed by the corporation'. 

The foundation maxim of agency, qui facit penalium facit per se, is no 
more surely settled than its opposite, that the principal is not liable for acts 
of the agent not within the scope of his real or apparent authority. Again, 
acts beyond, and even contrary to,- the instructions of the principal bind him 
if they are within the apparent, though perhaps not within the real, authority 
with which he has clothed his agent. As stated by Story on Agency, sec. 
452, the principal is to be "held liable to third persons in a civil suit for the 
frauds, deceits, concealments, misrepresentations, torts, negligences, and other 
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malfeasances, or misfeasances and omissions of duty of his agent in the 
course of his employment, although the principal did not authorize, or justify, 
or participate in, or, indeed, know of such misconduct, or even if he forbade 
the acts or disapproved of them." This is subject to the qualification that the 
principal is not liable to a third person who knows, or in law should know the 
real authority given to the agent ; and this is so even when the act is of a 
class included in the agent's authority. These general principles are univer- 
sally accepted and need no citations of authorities. But in certain applications 
of them to specific cases the authorities sharply conflict. 

Principals do not in general authorize agents to make mistakes, to be 
negligent, to commit fraud. This, third persons dealing with the agent know. 
If then the agent makes a mistake or commits a fraud, is the principal liable 
when neither he nor the third person dealing with the agent knew of such 
mistake or fraud? Freight agents are authorized to issue bills of lading 
upon receipt of goods for shipment. No one supposes they are authorized to 
do so when no goods are received. Is the carrier liable to an innocent holder 
on a fictitious bill of lading issued by the agent through mistake or fraudu- 
lent collusion with the transferer of the bill of lading to the holder? The 
English courts and our federal courts hold that, such act being clearly beyond 
the agent's authority, the carrier is not liable for such fraud of the agent, 
even to innocent holders of the bill. To the same doctrine many of the 
states adhere. Friedlander v. Texas and Pacific Ry., 130 U. S. 416. The 
same result is reached in the case of fraudulent issues of stock in a corpor- 
ation by an agent, and of wrongful issues of policies of fire insurance. Many 
of the cases are gathered in National Bank of Commerce v. R. R. Co., 44 
Minn. 224, Bradford v. Hartford Fire Ins. Co., 102 Fed. Rep. 48, Black v. 
Wilmington and Weldon R. R., 92 N. C. 42. A distinction is sometimes taken 
between acts of the agent for the benefit of the principal, and those for his 
own benefit and adverse to the principal. But it is difficult to justify such a 
distinction as affecting third persons unless they are in some way put on 
guard, as in Nash v. Mitchell, 71 N. Y. 199, or in New York Iron Mine v. 
Bank of Negaunee, 39 Mich. 644. 

The contrary doctrine is vigorously maintained in many well reasoned 
cases, on the ground that when a principal has clothed his agent with authority 
to do an act on condition of an extrinsic fact necessarily and peculiarly within 
the knowledge of the agent, the representation of the agent as to such fact is 
part of the res gesta, and the principal is estopped to deny the representation 
to the injury of a third person who in good faith has relied on it. Bank of 
Batavia v. R. R. Co., 106 N. Y. 195, N. Y. & N. H. R. R. v. Schuyler, 34 
N. Y. 30, Armour v. Michigan Central R. R., 65 N. Y. m. In the last case 
it was said, "When one of two innocent persons must suffer in such a case 
that person must bear the loss who reposed the confidence." See also Frank- 
lin Fire Ins. Co. v. Bradford, 201 Pa. St. 32, a case decided on the same state 
of facts as Bradford v. Hanover Fire Ins. Co., supra, and Fifth Ave. Bank v. 
Forty-Second St., etc., Railway Co., 137 N. Y. 231. 

The principal case recognizes the mistake, negligence and fraud of the 
agent as in the same category on this point, and holds that "when the author- 
ity of the agent depends on some fact outside the terms of his power, and 
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which from its nature rests particularly within his knowledge, the principal 
is bound by the representation of the agent, although false, as to the existence 
of such fact. The exercise of the authority itself is, unambiguously, such a 
representation." The rule is especially applicable to a corporation, "since it 
can be negligent, fraudulent or mistaken only through some agent." The 
reasoning of the case seems sound. The other view carried to its logical 
limit would seem to excuse the principal for every mistake or tort of the 
agent, unless, as rarely happens, he intentionally authorized it, or the agent 
did the unauthorized act for the principal's benefit. But for the weight of 
the opinion of the federal courts and the unbroken authority of the English 
courts to the contrary, the rule of the principal case might be regarded as the 
decided weight of authority, not only as to mistake, but also as to negligence 
and fraud. It is is believed no sound reason can be offered in this class of 
cases for applying one rule to the mistake and another to the negligence or 
fraud of the agent. E. C. G. 



Contracts by Correspondence. — In the last number (Dec, 1905) of 
Estudios de Deusto (Bilbao Studies) there is an article on the completion of 
contract through correspondence, by Senor Jose Maria de Arluciaga, an 
account of which may be of interest to American lawyers who may have deal- 
ings with Spanish American countries. This note is a resume of Senor 
Arluciaga's article and a comparison of his results with the American law, 
together with some slight addition of new material from the Japanese Civil 
Code, the Civil Code of Porto Rico and the Mexican Commercial Code. 

The well established principle of English and American law, that the 
moment of acceptance is the moment of dispatch, as established by the Eng- 
lish cases of Adams v. Lindsell, Dunlop v. Higgins, Household Fire Insurance 
Co. v. Grant and Henthorn v. Eraser (cf. Anson, Contracts, 10th Ed. pp. 
30-32), seems to have met with only qualified approval by the code makers 
of Roman law countries. The alternative solution, that the moment of 
acceptance is the moment of receipt, seems, from the mere enumeration of 
authorities, to have had the more general endorsement ; and in some of the 
systems, -particularly the Spanish and Mexican, the civil and the commercial 
codes seem at variance on this point. Among those codes that, according to 
Sr. de Arluciaga, distinctly favor the theory of dispatch, is the code of Chili, 
Art. 104, "The contract in all its legal effects will be considered as com- 
pleted in the place of residence of the one who would have accepted the 
original or modified offer." It seems to the reviewer that as a matter of fact 
the opposite theory of "receipt" is favored by this article, and Sr. Ramella, a 
Spanish jurist, has so interpreted it, though the code of Private International 
Law of Argentina, enacted in December, 1894, uses almost the same language, 
"the law of the domicile of the offeror is fixed as the proper one to regulate 
the contract," and in Art. 1188 of the Civil Code the statement is made that 
"the acceptance perfects the contract only from the time of its transmission 
to the offeror," followed, however, by the statement in Art. 1189 that "the 
acceptor may retract his acceptance before it has reached the knowledge of 
the offeror." 



